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The issue of immigration has figured in American politics for

many years. Politicians have used it as a banner issue in

many campaigns, and proponents of both the closed and the

open door, or of amnesty or enforcement for illegals, have

used their immigration stance as a defining issue.

As Jews, we are keenly aware of the need to immigrate. To

those fleeing reactionary regimes in Central Europe or the

pogroms of the czars, America’s open doors offered shelter

and opportunity. And when America kept its doors tightly shut

as the Nazi menace grew ever more deadly, we suffered the

agony of those who were left to die.

Burned into our minds are images like those of the hundreds of refugees on the S. Louis, seeking

to escape Hitler, being refused entrance to the United States and Cuba. Instead of being offered a

haven from the storm, these Jews were sent back to Europe while Coast Guard boats patrolled to

make sure no one slipped off. This is something real to us, not just an abstract argument.

But when approaching a topic as sensitive as immigration, it is important to keep in mind that

policies cannot be based solely on emotion, however sincere. There must be some criteria by

which we can confidently evaluate positions and give a thoughtful, critical response. The Torah

offers us just such a set of criteria, based on its integrated view that every human choice is

cosmically significant.

There are many questions surrounding the whole immigration debate: Do countries have the right

to admit newcomers only under certain conditions? Can a country make sure that the influx of

immigrants will not disrupt its own labor market? Does a country have the right to insist that its

laws be respected and its culture honored?
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The point of this article is not to offer a magic solution to a very

complicated and sensitive problem. It is to show how many of the

issues in the debate about immigration have already been

discussed in the Torah, and to share the insights of these discussions. It is our belief that while

every country and situation is unique, the application of Torah principles can bring some order out

of the chaos of today’s heated political immigration debate.

The Morality of Borders

Before beginning any discussion about migration across borders, we first have to ascertain

whether countries have the right to enforce their borders at all. While all the countries of the world

assert that right,1 there are some people who say that no country has a right to exclude anyone. It

is one world, they assert, into which we are all born, and all have a right to live where they choose.

To interfere with that would be discriminatory and anti-democratic.

As one British barrister put it:

Controls are authoritarian. Their most fundamental assumption is that freedom of global

movement by migrants, immigrants and asylum seekers is to be determined not by

those who wish to move but is to be restricted by those claiming an absolute franchise

and right of occupancy over where they wish to move.2

If the heavens and earth and all of mankind are created by one G‑d, what does the Torah, G‑d’s

instruction manual, tell us about One World–ism? Does it recognize national boundaries as

legitimate?

In the poetic song of Ha’azinu, Moses proclaims:

When the Most High gave nations their lot, when He separated the sons of man, 

He set up the boundaries of peoples according to the number of the children of Israel.3

It is clear that from a Torah perspective, national boundaries are both natural and providential.

They reflect a divine purpose in the world, and therefore that purpose must be upheld.

Every nation differs from every other nation absolutely in several aspects: its land, its

language, its clans and its peoples.4
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Such national characteristics are easily observable, though it is morally important to recognize that

such stereotypes do not dictate individual behavior. Japanese and Britons wait patiently in queues

for trains and buses. Compare that to the scene in a New York City subway at rush hour, or at a

crowded Tel Aviv bus stop when there are only a few seats left. The Italian language is melodic,

and lends itself to romantic and passionate lyrics; the German language lends itself to scientific

and philosophical precision, or to the epic and the serious in poetry and song. Such

generalizations reflect some real truth, which the Torah recognizes. These national characteristics,

and the distinct bounded lands that give rise to them, are part of G‑d’s providential plan.

Being satisfied that the Torah recognizes the concept of borders, we can now consider the

reasons people have offered for supporting and opposing keeping those borders closed, as well

as the Torah’s view on the subject

The proponents for open immigration in the United States point to (among other things)

humanitarian concerns, the need for inexpensive labor or labor that most citizens don’t want to do,

and the energy of the self-selected who choose to come to a country because they really want to

be there.

On the flip side, the proponents for limiting or denying immigration point to security concerns,

worries about societal and cultural cohesion, negative influence on the sense of national purpose,

exploitation of government entitlement benefits, increasing unemployment of the native population,

and causing a drop in wages by increasing labor supply.

It is true that often the reasons given in support of a certain

position have only been rationalizations masking the proponents’

own bigotry. But, granted that sound arguments can always be

misused—are the reasons given in the American debate ever

justifiable in the light of Torah? Which reasons, in their best presentation, are deemed worthy of

consideration by Jewish law and teaching?

Security

Although the Torah’s focus is on Israel, and every country has its own unique challenges and

concerns, one can nevertheless extrapolate the Torah’s view from there.



Commenting on the verse “Iron and brass are your locks,”5 which is part of Moses’ blessing to the

tribe of Asher before his death, Rabbi Shlomo Yitzchaki (Rashi) explains:

The mighty men of Israel would dwell in the border towns and lock the frontier so no

enemies could enter; it was as if it were closed with locks and bars of iron and brass.6

The borders posed a unique danger, and Jewish law mandated that authorities search out the real

motivations of those who would enter the country. It cautioned that a deadly danger could lurk, and

we should be wary of all who wish to cross it. So much so, that we are permitted to transgress the

holy Sabbath for these security concerns. As the Code of Jewish Law puts it:

In a border city, even if the non-Jews approach you [ostensibly] regarding straw and

hay, one must violate the Shabbat to repel them, lest they take over the city and

proceed from there to conquer the land.7

Modern-day Israel, too, knows the need for stringent control of its borders. The construction of the

wall separating the rest of Israel from the PA areas almost completely ended the spate of

bombings that killed so many civilians a decade ago.

Obviously, the challenges facing Israel are not necessarily the same as those facing other

countries such as the U.S., and they may require different and unique solutions. Mexicans and

Canadians don’t pose the same threat to national security as do Hamas, Syria and Egypt.

Nevertheless, the Torah recognizes that security is a real concern that needs to be addressed.

Cultural Coherence

In addition to security concerns, Jewish law recognizes that there are ideological dangers as well.

Expounding on the negative commandment of not allowing idol-worshippers a holding in the land

of Israel,8 Maimonides writes:

When Israel [meets the conditions for observing the Jubilee], it is forbidden for us to

allow an idolater among us. Even a temporary resident or a merchant who travels from

place to place should not be allowed to pass through our land until he accepts the

seven universal laws commanded to Noah and his descendants, as the verse states:

“They shall not dwell in your land”9—i.e., even temporarily. A person who accepts these

seven mitzvot is a ger toshav, “resident alien.”10
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It is not foreignness per se that is the problem, but rather a certain pernicious foreign ideology that

is typified by the name “idolatry.” The reason for this is that the Torah sees idolatry as the root of

evil, and portrays its effect on the Jewish nation as thoroughly destructive.11

The acceptance of the seven mitzvot is clear evidence that a person has turned away from idolatry

and now accepts G‑d’s governance. It is only then, accepting the Sovereign of the land, that he

can dwell in the land or pass through it.

Rabbi Menachem Meiri (1249–c. 1310) further explains that we must take a very broad view of the

definition of a “resident alien” in the light of the achievements of Abrahamic religion in civilizing the

world and taking it beyond the idolatrous mindset. Though he does not name the seven mitzvot,

he still insists that those who enter the Land must share a belief in G‑d and a disciplined lifestyle

that flows from it.12

While it is clear that idolatry is antithetical to everything that Judaism stands for, what needs to be

asked in the present debate is whether there is something that is equivalent to that today that in

the US. Is there something today that is equivalent to idolatry, something that poses a legitimate

threat and is not just the imagining of xenophobes?

Economics

With regards to charity when there are limited resources, Jewish law sets clear guidelines for our

priorities. Poor relatives come before others, and the poor of our own city come before the poor of

another city.13 It is implicit that this principle applies not only to charity but to other economic

questions as well, for limited resources will always require tough decisions to be made. And for

tough decisions to be made well, a sound order of priorities is needed.

Building on this, the Talmud asserts that a community can forbid

competition that is so cutthroat as to be unconcerned with its

effect on another’s livelihood. Rav Huna extends this principle to

restrict outsiders’ access to a town’s markets—but at the same

time, he opens a door:

Rav Huna the son of Rav Yehoshua said: It is quite clear to me that the residents of one

town can prevent the resident of another town [from setting up in competition in this
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town], but not, however, if he pays taxes to that town; and that the resident of an alley

cannot prevent another resident of the same alley [from setting up in competition in his

alley].14

Thus, according to this rule, a community can keep its markets closed to outsiders, unless a

person becomes a member through paying taxes. By participating in the economic responsibilities

of a town, one gains access to the town’s economic privileges.

Many rabbis are of the opinion that, in light of this, it would appear that Jewish law allows any Jew

to move into any other Jewish community in any city or country, as long as he or she pays the

taxes; the people of the city cannot stop him or her.15

However, other major voices disagree. And they read the above phrase by Rav Huna as referring

to those who already pay taxes to the town, i.e., those who are already residents. Their reading

allows room for what came to be called the Right of Settlement (chezkat hayishuv) to arise in

Jewish law.

The Right of Settlement, as its name indicates, is a right to live in a certain place. One must

possess such a right in order to settle in a city or a community; no one can act as if they may

simply settle wherever they might wish, even if they join in the burden of the city by paying taxes.16

While these restrictions never applied during times of trouble or when there was a clear and

present danger to the immigrants,17 in general, immigration was restricted by this rule. Advocates

of this power to restrict immigration advanced several reasons in its support. Some rabbis cite the

issue of the displeasure of the non-Jews with a rapid influx of Jews, and that the safety of the

present community is at stake.18 Others cite economic problems: with limited economic

opportunities, unrestricted immigration would take bread out of the mouths of the present

community.19 Others say that it is based on the sovereign rights of the local ruler, for all political

rights devolve from the ruler.20 Others cite the rabbinic mandate to seek tikkun olam—making life

better by addressing current social problems that affect the lives of the community.21

What is clear is that rabbis and communities in our past shared many of the modern concerns.

However, we also can see that since there were great rabbis who opposed restrictions on settling,

as long as one paid taxes, and there were many communities that did not ever accept chezkat

hayishuv,22 we therefore cannot say that the debate is one-sided. Hence, while the case for
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The Bible is offering no
privileges without the
responsibilities of the
law.

legitimate immigration restrictions may be strong, it must not stop us from being troubled by the

distress of those who need to move, and from being spurred by their desire for freedom.

The Compact: Mutual Expectations

It is true that verse tells us that “one Torah and one law shall there be for you and the stranger

who comes to live with you.”23 However, the prophet also proclaims:

Also, seek the peace and prosperity of the city to which I have carried you into exile.

Pray to G‑d for it, because if it prospers, you too will prosper.24

This implies that we must not only conform to the laws of the city

to where we migrate, but also to devote ourselves actively to its

welfare, not just merely comply with its rules. As Rabbi Yehuda

Loew (Maharal of Prague) puts it:

Since the prophet commanded us to pray to G‑d for the place to which we were exiled,

how could we ordain something the opposite of that, G‑d forbid, thereby transgressing

the prophet’s words? To the contrary: the sages warned us to accept the sovereignty

and the rule of the nations. After G‑d decreed that we should be under their authority, it

is proper for us to accept their rule, and not to act as if the decree were void.25

At the same time, we are instructed that “the ger who lives with you should be considered by you

as a native among you, and you should love him as you love yourself, for you were gerim in the

land of Egypt; I am your G‑d.”26

Both the newcomer and the current citizen are obligated by the bonds of a common humanity to

respect each other: the community by acceptance of their persons, and the immigrants by the

acceptance of the community’s laws and way of life. The Bible is offering no privileges without the

responsibilities of the law. Love flows from the mutual respect of those bearing shared

responsibilities for a common goal.

Expectations Not Met: Illegal Immigration

Until now we have discussed instances of legal immigration. But what about someone who comes

over the border illegally?
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The Talmud speaks of a case in which people who refused to accept laws seem to be rewarded.

This is objected to on the basis of a commonsense principle: ein chotei niskar, the sinner should

not be rewarded by law for his misdeed.27

This is a principle which is found in English and American law as well, and is known as the

doctrine of ex turpi causa, meaning, as Lord Mansfield put it, “No court will lend its aid to a man

who founds his cause of action upon an immoral or an illegal act.”28

However, at the same time we find in the Talmud a rabbinic enactment called takkanat hashavim,

an enactment for the benefit of those who wish to repent:

Rabbi Yochanan ben Gudgeda testified . . . concerning a stolen crossbeam that the

thief builds into a mansion, that the victim takes only the value of the beam as

compensation, but may not force the thief to return the beam itself. This was enacted

for the benefit of those who wish to repent.29

While strictly speaking, under biblical law, one would have to return the stolen object itself,30 the

sages decreed that he may keep the beam and just pay for it, for if he were to be required to

return the beam itself it would impose great hardship upon the thief, and would make any thief

wishing to repent reluctant to do so.

In other words, sometimes you have to be a little lenient and have some compassion on those

who transgressed the law, if you wish that they turn themselves in and repent. Amnesties in law

work on the same principle—a little leniency can encourage better compliance in the end, as with

the many states that occasionally offer amnesties for tax penalties, and as a result not only spare

the expense and the disruption of countless prosecutions, but also collect a lot of delinquent taxes.

Can the takkanat hashavim be read in this expansive way, and be applied as a support for

amnesty for those in violation of immigration laws?

We also still need to ask: how might the use of the principle of ein chotei niskar apply to the

modern debates over immigration? Would that balance out the principle of takkanat hashavim, or

overrule it?

Would the principle of ein chotei niskar require that an illegal immigrant leave the country and get

to the back of the line before being considered? Keeping in mind the principle of takkanat
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hashavim, would some other method establish him or her as someone now truly committed to

accepting the community’s sovereign laws, or would any such flexibility undermine the credibility

of the law? Would a lack of compassion undermine the community’s own commitment to the law?

Additionally, what about those who have not themselves willfully transgressed the law, such as

children brought over by their parents: do we extend punishment to them as well?

It is with these lingering questions, rather than definitive conclusions, that we leave off. For it is our

hope that the sources cited above have been thought-provoking, and will serve as a starting point

for the policymaker and lay person alike.
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